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MESSAGE FROM THE OMBUDSMAN 

I am pleased to publish Veterans’ Right to Fair Adjudication: The Follow-up Report, this Office’s 
first in a series of follow-up reports. This Report assesses the implementation of the 
recommendations put forth in Veterans’ Right to Fair Adjudication, published in 2012, which 
identified areas of improvement for the Veterans Review and Appeal Board (VRAB) to ensure 
fairness in the redress process. 

The assessment found, through an analysis of appeal level decisions and Federal Court 
decisions, that significant progress has been made in the implementation of the 
recommendations made to VRAB. However less progress has been made regarding the 
recommendations made to the previous Minister of Veterans Affairs. 

I am encouraged by the progress made towards ensuring fairness to Veterans in the 
adjudication of their claims. I will however continue to monitor the effect of VRAB’s newly 
implemented procedures and initiatives. 

I encourage the Minister of Veterans Affairs to consider the timely implementation of the 
unaddressed and partially addressed recommendations. In particular, priority should be given to 
implementing the recommendation that allows Veterans to be compensated retroactively to the 
date of application for treatment expenses.  
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MANDATE OF THE VETERANS OMBUDSMAN 

The Office of the Veterans Ombudsman (OVO), created by Order in Council1, works to ensure 
that Veterans, serving members of the Canadian Armed Forces (CAF) and the Royal Canadian 
Mounted Police (RCMP), as well as other clients of Veterans Affairs Canada (VAC), are treated 
respectfully, in accordance with the Veterans Bill of Rights, and receive the services and benefits 
that they require in a fair, timely and efficient manner. 

The Office addresses complaints, emerging and systemic issues related to programs and services 
provided or administered by VAC, as well as systemic issues related to the Veterans Review and 
Appeal Board (VRAB). 

The Veterans Ombudsman (VO) is an independent and impartial officer who is committed to 
ensuring that Veterans and other clients of VAC are treated fairly. The VO measures fairness in 
terms of adequacy (Are the right programs and services in place to meet the needs?), sufficiency 
(Are the right programs and services sufficiently resourced?), and accessibility (Are eligibility 
criteria creating unfair barriers, and can the benefits and services provided by VAC be accessed 
quickly and easily?). 

                                                           

 

1 Order in Council P.C. 2007-530, April 3, 2007. Source: http://www.ombudsman-veterans.gc.ca/eng/about-us/ombudsman/order  

http://www.ombudsman-veterans.gc.ca/eng/about-us/ombudsman/order
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VETERANS’ BILL OF RIGHTS 

The Veterans’ Bill of Rights2 applies to all clients of Veterans Affairs. It states: 

“You have the right to: 

• Be treated with respect, dignity, fairness and courtesy. 
• Take part in discussions that involve you and your family. 
• Have someone with you for support when you deal with Veterans Affairs. 
• Receive clear, easy-to-understand information about programs and services, in English 

or French, as set out in the Official Languages Act. 
• Have your privacy protected as set out in the Privacy Act. 
• Receive benefits and services as set out in published service standards and to know your 

appeal rights. 

You have the right to make a complaint and have the matter looked into if you feel any of your 
rights have not been upheld.” 

                                                           

 

2 Veterans’ Bill of Rights. Source: http://www.veterans.gc.ca/eng/about-us/veterans-bill-of-rights/vbor  

http://www.veterans.gc.ca/eng/about-us/veterans-bill-of-rights/vbor
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REPORT SUMMARY 

The VRAB has a critical role to play in ensuring that Veterans and other clients of VAC receive 
the disability benefits to which they are entitled.  

On March 29, 2012, the VO released the report Veterans’ Right to Fair Adjudication3 
(hereinafter referred to as the VO VRAB Report). The VO VRAB Report contained seven 
recommendations based on the analysis of judgements issued by the Federal Court and the 
Federal Court of Appeal on applications for judicial reviews of decisions made by VRAB.  

This Report, Veterans’ Right to Fair Adjudication: The Follow-up Report (hereinafter referred to 
as the VO VRAB Follow-up Report), is an assessment of the implementation of these 
recommendations with the purpose of evaluating whether or not they have been addressed 
and, if so, to what degree. 

To accomplish this evaluation, the OVO analyzed VRAB’s appeal level decisions rendered in 
March, April and May 2014 as well as the Federal Court’s decisions from January 1, 2014 to 
August 31, 2014. The OVO used a representative sample4 of the VRAB’s appeal level decisions 
based on the established timeframe. 

This report found that of the four recommendations in the VO VRAB Report related to VRAB, 
three have been fully implemented and one has been partially addressed. Furthermore, of the 
three recommendations made to the previous Minister of Veterans Affairs, two have been 
accepted in principle and one has been partially implemented. The VO has committed to 
continue monitoring progress towards the full implementation of each recommendation made 
to the Board and the Minister. 

The VO VRAB Report and this follow-up report were produced in an effort to ensure fairness to 
Veterans engaged in the redress process. 

 

                                                           

 

3 Office of the Veterans Ombudsman, 2012. Veterans’ Right to Fair Adjudication. Source: http://ombudsman-
veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012  

4 A 90 percent confidence level is attached to the representative statistical sample provided by Veterans Affairs Canada (+/- 10 
percent). 

http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012
http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012
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FIGURE 1: IMPLEMENTATION PROGRESS OF THE 
RECOMMENDATIONS PRESENTED IN VO VRAB REPORT 
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METHODOLOGY 

The VO VRAB Report, published in March 2012, contained seven recommendations for 
improvements to ensure fairness in the redress process. 

The purpose of this Follow-up Report is to determine the extent to which VAC, VRAB and the 
Minister of Veterans Affairs have implemented the recommendations made in the VO VRAB 
Report. 

To do so, the OVO analyzed VRAB’s appeal level decisions rendered from March 1, 2014 to May 
31, 2014, and Federal Court decisions for the period of January 1, 2014 to August 31, 2014. 

The OVO examined 170 VRAB appeal level decisions. The representative sample of decisions 
identified by VAC included 133 VRAB decisions in English (80 percent) and 37 decisions in French 
(20 percent). It included 70 cases adjudicated under the Pension Act5 (41 percent) and 100 cases 
under the Canadian Forces Members and Veterans Re-establishment and Compensation Act6, 
commonly known as the New Veterans Charter (59 percent). Thirty-seven of the cases reviewed 
pertained to simple conditions such as hearing loss or tinnitus (20 percent), while 133 were 
complex conditions such as Post Traumatic Stress Disorder or multiple conditions (80 percent).  

The VO VRAB Follow-up Report also considered VAC and VRAB administrative policies, practices, 
annual reports, and plans and priorities, as well as consultations with affected parties as 
required. 

 

ANALYSIS OF RECOMMENDATION IMPLEMENTATION 

RECOMMENDATION 1:  

“That the Veterans Review and Appeal Board report to Parliament on its performance using the 
percentage of Federal Court judgments that uphold Board decisions as an indicator of fairness in 
the redress process, and on remedial measures to attain the 100 percent target.” 

                                                           

 

5 Pension Act (R.S.C., 1985, c. P-6) 

6 Canadian Forces Members and Veterans Re-establishment and Compensation Act (S.C. 2005, c. 21) 
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Fully Implemented - In response to the VO’s recommendation, VRAB resumed reporting to 
Parliament on its performance at Federal Court as an indicator of fairness in its 2012-13 
Departmental Performance Report.7 

The OVO’s analysis found that for the period of January 1, 2014 to August 31, 2014, the Federal 
Court of Canada rendered four public judgments in relation to VRAB decisions. A summary of 
the judgments can be found in Annex A.  

The Federal Court dismissed all four applications, having found that the VRAB decisions were 
reasonable and therefore did not contain any errors. The Federal Court confirmed that VRAB has 
reduced the number of applications allowed (ruled in favour of the Veteran) from 60 percent at 
the time of the OVO VRAB Report8, to nil at the time of this Report. This means that no cases 
were overturned by the Federal Court during the established timeframe (i.e. January 1 to August 
31, 2014). The OVO has no information concerning consent judgments for this time period. 

In order for VRAB to meet the 100 percent target, it implemented several measures to support 
fair and legally correct decisions. These included:  

• improving the understandability of decisions by writing them in plain language;  
• involving Board members and staff in Business Process Redesign; and 
• working with the RCMP and the CAF to share information about the appeal process and 

to allow Board members to better understand policing and military cultures.9 

Given that VRAB has: 1) reported to Parliament on the number of its decisions being overturned 
by the Federal Court, 2) achieved the 100 percent target during the review period, and 3) put 
additional measures in place to attain its target, the VO considers this recommendation fully 
implemented. 

                                                           

 

7 The Veterans Review and Appeal Board met its performance target of less than two percent of decisions being overturned by the 
Federal Court, as stated in its 2012-2013 Departmental Performance Report, with 0.4 percent of cases overturned during the 
reporting timeframe. Source: http://www.vrab-tacra.gc.ca/Plans/2012-13-DPR-RMR-eng.cfm  

8 Office of the Veterans Ombudsman, 2012. Veterans’ Right to Fair Adjudication. Source: http://ombudsman-
veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012 Pg. 5. 

9 Veterans Review and Appeal Board, 2013. 2012-2013 Departmental Performance Report. Section II. Analysis of Program Activities 
by Strategic Outcome. Source: http://www.vrab-tacra.gc.ca/Plans/2012-13-DPR-RMR-eng.cfm 

http://www.vrab-tacra.gc.ca/Plans/2012-13-DPR-RMR-eng.cfm
http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012
http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012
http://www.vrab-tacra.gc.ca/Plans/2012-13-DPR-RMR-eng.cfm
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RECOMMENDATION 2:  

“That the Veterans Review and Appeal Board, Veterans Affairs Canada, and the Bureau of 
Pensions Advocates establish a formal mechanism to review each Federal Court decision 
rendered in favour of the Veteran or other applicant, for the purpose of remedial action to 
procedures and adjudication practices.” 

Partially implemented - In order to implement this recommendation, VRAB established a Task 
Force to review and discuss trends emerging from Federal Court decisions. It was expected that 
the other parties would send representatives and share the role of chairing and setting meeting 
agendas. The VRAB coordinated two Task Force meetings in 2012, but these did not achieve the 
desired result. Subsequently, VRAB decided to continue to host quarterly meetings with VAC 
and a separate meeting with Bureau of Pensions Advocates (BPA)10 every three weeks in lieu of 
the Task Force meetings with all three parties. The VO considers this recommendation partially 
implemented as it is crucial that VAC and the BPA actively participate in the Task Force to ensure 
long-term improvements. 

RECOMMENDATION 3:  

“That the Veterans Review and Appeal Board provide reasons for its decisions that clearly 
demonstrate that its obligation to liberally construe the legislation has been met, as well as its 
obligations under Section 39 of the Veterans Review and Appeal Board Act to draw every 
reasonable inference in favour of applicants, to accept credible uncontradicted evidence, and to 
give applicants the benefit of evidentiary presumptions (benefit of the doubt).” 

Fully implemented - The criteria for evaluating VRAB’s reasons for decisions were established 
based on the VO’s Report Veterans’ Right to Know Reasons for Decisions: A Matter of Procedural 
Fairness11 (hereinafter referred to as the RFD Report). In the RFD Report, the VO confirmed that:  

“It is not sufficient for decision-makers simply to outline applicable statutory provisions and the 
evidence and arguments, and then to state their conclusions. Good reasons for decisions do 
require the listing of evidence considered in rendering a decision …”12 and they must also reveal 

                                                           

 

10 Note that Veterans have access to free legal representation from the Bureau of Pensions Advocates at all levels of appeal, except 
for Federal Court. 

11 Office of the Veterans Ombudsman, 2011. Veterans’ Right to Know Reasons for Decisions: A Matter of Procedural Fairness. Source: 
http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/reason-raison  
12  Ibid. Pg. 18 

http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/reason-raison
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the rationale for the decision. “For each conclusion of fact, law and policy relevant to the 
decision, the reasons should establish a rational connection between the evidence presented 
and the conclusions reached by the decision-maker. The decision and the reasons supporting it 
must then be communicated clearly.”13 

These principles were used in this report to evaluate VRAB’s reasons for decision. Specifically, 
the following three elements were considered: 

• Is the key evidence for both entitlement (service relationship) and assessment (medical 
impairment and quality of life) specifically itemized? 

• Do the reasons for decision relate key evidence to entitlement and assessment 
calculations that either produce an approved claim or result in the denial of the claim? 

• Do the reasons for decision elaborate on the evidence that is missing to support an 
approved claim? 

All three elements were answered by either yes or no.  

From the representative sample provided by VAC, the key evidence for both entitlement 
(service relationship) and assessment (medical impairment and quality of life) was specifically 
itemized in 100 percent of VRAB decisions. The reasons for decision related key evidence to 
each calculation pertaining to entitlement and assessment in 100 percent of VRAB decisions. In 
addition, 41 percent of VRAB decisions described the evidence that was missing to support an 
approved claim. 

In October 2012, VRAB implemented a decision writing checklist that: 

• describes the components of a quality decision; 
• encourages clear, concise writing that includes only what is relevant; 
• supports the use of bullets and endnotes to organize information where logical; and 
• requires that every decision include a clear explanation of how section 39 has been 

applied to the facts and evidence of the case. 

The VRAB has done significant work in implementing this recommendation and the results of 
the analysis reflect the effort. The VO considers that the recommendation has been fully 
implemented.

                                                           

 

13 Ibid. Pg. 18 
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RECOMMENDATION 4:  

“That the Minister of Veterans Affairs ensure that the Veterans Review and Appeal Board is 
sufficiently resourced so that the Board may publish all of its decisions on its Web site and all 
Federal Court judgments pertaining to Board decisions.” 

Partially Implemented – In the Minister of Veterans Affairs’ response (found in Annex B), he 
outlined the steps the Board has taken to meet the intent of this recommendation. For example, 
he stated that, “In May 2012, the Board began publishing noteworthy decisions on its website 
and on CanLII, a well-known online legal resource, for the benefit of Veterans and their legal 
representatives”. Further, “… the Chair of the Board has advised [the Minister] that it will soon 
begin publishing on its website links to relevant Federal Court judgements as well as Board 
decisions from cases it has reheard at the Court’s request.” The OVO acknowledges the strides 
made by the Board and the Minister to meet the intent of this recommendation. However, the 
VO echoes the statement made in the VO VRAB Report that publishing all VRAB decisions would 
increase the Board’s transparency and allow Veterans to better prepare for their own appeals 
by reviewing cases similar to their own. 

Therefore, given that the VRAB is publishing only noteworthy VRAB decisions, and pending the 
posting of Federal Court decisions to the Board’s website, the VO considers this 
recommendation partially implemented. 

RECOMMENDATION 5:  

“For the Minister of Veterans Affairs to mandate the Bureau of Pensions Advocates to represent 
applicants on judicial review of decisions of the Veterans Review and Appeal Board in the 
Federal Court.” 

Not implemented - In the Minister’s response (found in Annex B) he stated, “Resources are best 
utilized in ensuring adequate capacity, processes and legal representation in the first five levels 
of appeal available to Veterans, before an appeal to the Federal Court. This ensures that 
Veterans get the right decisions at the earliest possible time. A review of this recommendation 
will commence in 2015.” While the VO agrees that adequate resourcing during the first five 
levels of appeal is important, it is also important that Veterans be supported in appeals to the 
Federal Court, as this can be a long and costly process. In light of the fact that the Minister has 
committed to a review of this recommendation, the VO considers this recommendation to have 
been accepted in principle but not yet implemented. It is, however, acknowledged that a 
legislative change may be required to amend the BPA’s mandate. 
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RECOMMENDATION 6:  

“For the Veterans Review and Appeal Board and the Bureau of Pensions Advocates to review 
their processes and service standards for the priority treatment of cases returned by the Federal 
Courts for rehearing.” 

Fully implemented - The VRAB committed in its response to the VO VRAB Report to, “give 
priority status to cases returned by the Federal Court for rehearing [and] to improve processes 
and communications with representatives to deliver priority treatment.”14 

In the VO VRAB Report, the VO determined that “the average lapse of time between a judgment 
of the Federal Court and subsequent Board decision was 260 days”15 or 37 weeks. 

On June 1, 2012, VRAB implemented a new process involving: (1) a new case coordinator who 
monitors these cases, and (2) the implementation of standards to hear the applicant’s cases 
within 90 days of the Federal Court order. The Progress Update on Action Plan reported that “In 
the new process, the Board’s goal is to schedule a hearing for the applicant within 90 days of the 
Federal Court decision.”16 

The VO welcomes VRAB’s implementation of the new processes and the established standards, 
and thus concludes that the recommendation is fully implemented. However, the OVO is unable 
to report on the effectiveness of these changes, as the Federal Court did not return any 
decisions to VRAB for re-hearing during the identified timeframe. The OVO will monitor and 
report on VRAB’s progress if and when the process is triggered. 

RECOMMENDATION 7 

“For the Minister of Veterans Affairs to put forward the necessary legislative and regulatory 
amendments to allow Veterans to be compensated retroactively to date of application under 
the Pension Act and the Canadian Forces Members and Veterans Re-establishment and 
Compensation Act.” 

                                                           

 

14 Veterans Review and Appeal Board, 2012. Veterans Review and Appeal Board response to report from Office of Veterans 
Ombudsman. Source: http://www.vrab-tacra.gc.ca/Documents/OVO-BOV-2010-2011-eng.cfm  

15 Office of the Veterans Ombudsman, 2012. Veterans’ Right to Fair Adjudication. Source: http://ombudsman-
veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012 Pg. 15. 

16 Veterans Review and Appeal Board, 2012. Progress Update on Action Plan Response to Veterans Ombudsman Report. Source: 
http://www.vrab-tacra.gc.ca/Documents/Response-Reponse-eng.cfm   

http://www.vrab-tacra.gc.ca/Documents/OVO-BOV-2010-2011-eng.cfm
http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012
http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012
http://www.vrab-tacra.gc.ca/Documents/Response-Reponse-eng.cfm
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Not implemented – In the Minister’s response (Annex B), he noted that the intent of the 
recommendation was to improve turnaround time for disability benefits decisions. While the VO 
welcomes the increased efficiencies in the disability benefit process, the Minister did not 
address the commentary on retroactivity in the VO VRAB Report, which stated that, “There are 
no retroactivity provisions under the New Veterans Charter; applicants receive a disability award 
at the rate in effect when the decision is made and they are not reimbursed for treatment 
expenses incurred while their application is being processed.”17  

It is important to reiterate that the intent of the recommendation was to ensure that the 
payment of treatment benefits granted under the New Veterans Charter should be retroactive 
to the date of the original application, as granted under the Pension Act. 

Given that there is no evidence of legislative change or a recommendation for such change, the 
VO considers the recommendation not implemented. 

                                                           

 

17 Office of the Veterans Ombudsman, 2012. Veterans’ Right to Fair Adjudication. Source: http://ombudsman-
veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012 Pg. 18. 

http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012
http://ombudsman-veterans.gc.ca/eng/reports/reports-reviews/vrab-tacra-03-2012
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CONCLUSION  

In evaluating the implementation of the recommendations made in the VO VRAB Report, it is 
clear that VRAB has made significant progress in fully or partially implementing all four 
recommendations related to VRAB. The VO will continue to monitor the effect of the newly 
implemented procedures and initiatives to ensure fairness to Veterans in the adjudication of 
their claims.  

Additionally, the VO would like to renew his call for the Minister of Veterans Affairs to take 
further action on the three recommendations set out in the VO VRAB Report. It is recommended 
that priority be given to the implementation of recommendation 7. Such a change would ensure 
that Veterans, under the New Veterans Charter, who successfully appealed a decision would be 
provided with treatment benefits retroactively to the date of their original application. This 
would also ensure that all Veterans, including the most severely ill and injured, are being treated 
according to the principles of procedural fairness. 
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ANNEX A - JUDICIALLY REVIEWED VETERANS REVIEW AND 
APPEAL BOARD DECISIONS 
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ANNEX B – VO VRAB REPORT RESPONSE LETTER FROM THE 
MINISTER OF VETERANS AFFAIRS 
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